
Restructuring  
& Insolvency
In 46 jurisdictions worldwide

Contributing editor
Bruce Leonard

2015



Restructuring & 
Insolvency 2015

Contributing editor
Bruce Leonard

Cassels Brock & Blackwell LLP

Publisher
Gideon Roberton
gideon.roberton@lbresearch.com

Subscriptions
Sophie Pallier
subscriptions@gettingthedealthrough.com

Business development managers 
George Ingledew
george.ingledew@lbresearch.com

Alan Lee
alan.lee@lbresearch.com

Dan White
dan.white@lbresearch.com

Published by 
Law Business Research Ltd
87 Lancaster Road 
London, W11 1QQ, UK
Tel: +44 20 7908 1188
Fax: +44 20 7229 6910

© Law Business Research Ltd 2014
No photocopying: copyright licences do not apply.
First published 2008
8th edition
ISSN 1468-3180

The information provided in this publication is 
general and may not apply in a specific situation. 
Legal advice should always be sought before taking 
any legal action based on the information provided. 
This information is not intended to create, nor does 
receipt of it constitute, a lawyer–client relationship. 
The publishers and authors accept no responsibility 
for any acts or omissions contained herein. Although 
the information provided is accurate as of November 
2014, be advised that this is a developing area.

Printed and distributed by 
Encompass Print Solutions
Tel: 0844 2480 112

Law
Business
Research



CONTENTS�

2� Getting the Deal Through – Restructuring & Insolvency 2015

Global Overview� 7
James Watson 
Freshfields Bruckhaus Deringer LLP
Alan W Kornberg 
Paul, Weiss, Rifkind, Wharton & Garrison LLP

Argentina� 8
Martín Campbell and Fernando Daniel Hernández
Marval, O’Farrell & Mairal

Australia� 15
Dominic Emmett and Nicholas Edwards
Gilbert + Tobin

Austria� 27
Friedrich Jergitsch, Michael Raninger and Carmen Redmann
Freshfields Bruckhaus Deringer LLP

Bahamas� 37
Randol M Dorsett and Leif G Farquharson
Graham Thompson

Bahrain� 45
Harnek S Shoker
Freshfields Bruckhaus Deringer LLP

Belgium� 52
Geert Verhoeven and Satya Staes Polet
Freshfields Bruckhaus Deringer LLP

Bermuda� 63
Andrew A Martin
MJM Limited

Botswana� 68
Kwadwo Osei-Ofei
Osei-Ofei Swabi & Co

Brazil� 73
Bruno Kurzweil de Oliveira and Joel Luis Thomaz Bastos
Dias Carneiro, Arystóbulo, Flores, Sanches, Thomaz Bastos Advogados

Bulgaria� 81
Vladimir Kinkin and Yassen Hristev
Kinkin & Partners

Canada� 89
Bruce Leonard
Cassels Brock & Blackwell LLP

Cayman Islands� 97
David W Collier
Charles Adams Ritchie & Duckworth

China� 106
Frank Li, Allan Chen and Rebecca Lu
Fangda Partners

Cyprus� 115
Maria Kyriacou and Elias Neocleous
Andreas Neocleous & Co LLC

Dominican Republic� 123
Mary Fernández and Jaime Senior with Melba Alcántara
Headrick Rizik Alvarez & Fernández

England & Wales� 131
Catherine Balmond and Katharina Crinson
Freshfields Bruckhaus Deringer LLP

European Union� 147
Anne Sharp and Katharina Crinson
Freshfields Bruckhaus Deringer LLP

France� 158
Emmanuel Ringeval, Alan Mason and Cristina Radu
Freshfields Bruckhaus Deringer LLP

Germany� 170
Franz Aleth and Nils Derksen
Freshfields Bruckhaus Deringer LLP

Greece� 185
Stathis Potamitis, Eleana Nounou and Alexandros Rokas
PotamitisVekris

Hong Kong� 195
Georgia Dawson
Freshfields Bruckhaus Deringer LLP

Hungary� 205
Kornélia Nagy-Koppány and Abigél Csurdi
KNP LAW Nagy Koppany Varga and Partners

India� 215
Sandeep Mehta
J Sagar Associates

Italy� 226
Raffaele Lener and Giovanna Rosato
Freshfields Bruckhaus Deringer LLP

Japan� 241
Kazuki Okada, Shinsuke Kobayashi and Daisuke Fukushi
Freshfields Bruckhaus Deringer LLP

Lithuania� 255
Giedrius Kolesnikovas
Motieka & Audzevičius

Luxembourg� 266
Martine Gerber-Lemaire and Christel Dumont
OPF Partners

Mauritius� 273
Latasha Bissessur-Jugroo and Cristelle Parsooramen
Banymandhub Boolell Chambers

Mexico� 282
Darío U Oscós Coria and Darío A Oscós Rueda
Oscós Abogados



www.gettingthedealthrough.com � 3

� CONTENTS

Netherlands� 294
Michael Broeders
Freshfields Bruckhaus Deringer LLP

Peru� 306
Rafael Corzo de la Colina and Giulio Valz-Gen de las Casas
Miranda & Amado Abogados

Philippines� 314
Francisco Ed Lim, Gilberto D Gallos and  Catherine Anne L Diño
Angara Abello Concepcion Regala & Cruz Law Offices

Poland� 323
Krzysztof Żyto, Eliza Szulc-Sierańska, Jakub Łabuz,  
Radosław Rudnik and Dariusz Zimnicki
Chajec, Don-Siemion & Żyto – Legal Advisors

Portugal� 331
Sandra Ferreira Dias and Ana Varela Costa
Caiado Guerreiro & Associados – Sociedade de Advogados, RL

Russia� 339
Dmitry Surikov, Maria Zaitseva and Svetlana Tolstoukhova
Freshfields Bruckhaus Deringer LLP

Scotland� 352
Siân Aitken
CMS Cameron McKenna LLP

Singapore� 366
Sean Yu Chou, Manoj Pillay Sandrasegara and Mark Choy
WongPartnership LLP

Slovenia� 374
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Mexico
Darío U Oscós Coria and Darío A Oscós Rueda
Oscós Abogados

Legislation

1	 What legislation is applicable to insolvencies and 
reorganisations? What criteria are applied in your country to 
determine if a debtor is insolvent? 

The Commercial Insolvency Law (LCM) amended as of 11 January 2014, 
applies to merchants and traders, individual and legal entities, including 
commercial companies, trusts engaged in business activities, state-owned 
commercial companies, the estates of deceased merchants, partners of a 
liability partnership and small merchant debts lower than 400,000 uni-
dades de inversion (UDIs, see question 10), subject to written agreement.

The insolvency of non-merchants (individuals, consumers) – concurso 
civil – is governed by the state civil codes and state codes of civil procedure.

Insolvency for financial institutions, insurance, bonding, reinsurance 
and re-bonding companies is governed by their special laws.

Filing for insolvency is not mandatory. 
The conditions for initiating a concurso mercantil are that there must be 

a debtor who is a merchant, individual or legal entity and there has been a 
failure to make payments generally when due.

Criteria for establishing a general default on payment obligations are:
•	 failure to meet payment obligations to at least two creditors;
•	 obligations more than 30 days overdue;
•	 such overdue obligations represent 35 per cent or more of the total 

amount of the debtor’s obligations as of the petition filing date; and
•	 the debtor must lack cash assets, as defined by the law, to pay at least 

80 per cent of the total debts due as of the petition filing date. Cash 
assets are:

•	 cash on hand and deposits on site;
•	 deposits and investments due within 90 days as of the date of the peti-

tion being filed;
•	 accounts receivable due within 90 days as of the date of the petition 

being filed; and
•	 securities that regularly registered sell-or-buy operations in relevant 

markets, saleable within 30 banking business days.

Courts

2	 What courts are involved in the insolvency process? Are there 
restrictions on the matters that the courts may deal with?

Federal district courts are the only courts with jurisdiction over commer-
cial insolvency proceedings for merchants. Non-merchants are subject to 
state and local civil jurisdiction. The judiciary will set up specialised fed-
eral district courts dealing with insolvency matters.

Labour credits (see question 3) are included within the total liabilities 
of the debtor. However, labour creditors are not obliged to join the concurso 
mercantil proceedings (see question 8). Labour credits are, instead, con-
sidered under the jurisdiction of the labour courts and are enforced and 
paid before labour courts rather than joined to federal or state insolvency 
courts. The same applies to tax credits, which are considered under the 
jurisdiction of the tax courts.

It should be noted that the Federal Constitution (article 1) was 
amended on 10 June 2011, to recognise and guarantee human rights 
granted by the Constitution and international treaties. This amendment 
commands all authorities to recognise, promote, respect, protect and guar-
antee human rights. Thus, pursuant to constitutional articles 1 and 133, all 
authorities, including the judiciary in all levels (first instance, appeal and 
constitutional) must enforce human rigths through the operation of law, 

even without the party’s petition and even if there is another conflicting 
provision. Human rights include, inter alia, not only life, liberty and free-
dom from discrimination, but also ownership, property, rights and obliga-
tions under contracts, due process, the effective administration of justice, 
effective judicial remedies, equal treatment and the enforcement of the 
rule of law.

Excluded entities and excluded assets

3	 What entities are excluded from customary insolvency 
proceedings and what legislation applies to them? What 
assets are excluded from insolvency proceedings or are 
exempt from claims of creditors?

Workers owed labour credits are excluded; such workers are governed by 
the Federal Labour Law (labour credits are claims by employees and may 
include unpaid wages and employment indemnity).

Tax claims and claims equivalent to tax claims by the tax authorities 
(federal, state and municipal), the Mexican Institute of Social Security 
(IMSS) and the National Workers’ Housing Fund Institute (INFONAVIT) 
are excluded from the general bankruptcy proceedings (concurso mercan-
til, see question 8). ‘Claims equivalent to taxes’ includes the IMSS and 
INFONAVIT tax quotas employers and employees must pay that are con-
sidered equivalent to taxes. Federal tax credits are governed by the Federal 
Tax Code and state and municipal tax credits are governed by state tax 
laws. Labour creditors and tax creditors do not join the bankruptcy pro-
ceedings and are paid and liquidated by their labour chambers and tax 
authorities, respectively.

Tax credits and labour credits are included within the total liabilities of 
the debtor. Labour claims have super priority. Tax credits have priority over 
unsecured credits and over credits secured by a pledge or mortgage, pro-
vided these secured credits were perfected and recorded before the notice 
to debtor of the tax credits. Tax credits have no priority over labour credits 
or over alimony for which a lawsuit has been filed before a court.

By law, tax creditors do not join the general bankruptcy proceedings. 
The law provides that if a debtor is adjudicated in concurso mercantil, the 
court shall notify tax creditors of such adjudication. Enforcement of tax 
creditors may be stayed by this adjudication, provided tax creditors had 
been notified of the filing of the concurso mercantil petition.

There are assets excluded from execution, attachment and liquidation 
in bankruptcy such as alimony, child support, recorded homestead (family 
patrimony), tierras ejidales (communal real estate land) and life insurance 
in the case of an irrevocable appointment of a beneficiary.

Protection for large financial institutions

4	 Has your country enacted legislation to deal with the financial 
difficulties of institutions that are considered ‘too big to fail’? 

Under the new financial regime, the banking law provides for an autono-
mous, independent and special insolvency regime called ‘judicial banking 
liquidation’, in addition to the administrative control regulations. Such pro-
ceedings will be the federal district court-directed liquidation of a bank, 
and the trustee will be appointed by the Banking Commission. Accordingly, 
the amendments to the banking law, in the administrative regulation, give 
greater powers to the financial regulators and provide additional tools 
for the control, investigation, overview, preventive and protective meas-
ures, requirements, sanctions, etc, over banks and financial institutions, 

© Law Business Research Ltd 2014



Oscós Abogados	 MEXICO

www.gettingthedealthrough.com	 283

aimed at more efficiently preventing and remedying situations of financial 
distress.

On the other hand, amendments also provide legal tools for the effi-
cient and prompt enforcement of financial regulators powers, liquidation 
of estate assets and creditors’ collection rights. It is recognised that under 
the current LCM, the liquidation of a bank in bankruptcy may take up to a 
decade. Accordingly, in the new regime dilatory practices are overcome to 
make liquidation faster and more efficient.

Secured lending and credit (immoveables)

5	 What principal types of security are taken on immoveable 
(real) property?

The principal types of security over immoveables are mortgages; indus-
trial mortgages; aircraft mortgages; maritime mortgages; train mortgages; 
guarantee trusts; and purchase and sale contracts with retention of owner-
ship title.

Secured lending and credit (moveables)

6	 What principal types of security are taken on moveable 
(personal) property?

The principal types of security over moveables are: ordinary pledges; 
pledges with debtor’s holding possession of pledges; guarantee trusts; 
bonding guarantees (surety bonds); insurance credits; and stock exchange 
securities liens. As collateral, the aval (joint and several personal guaranty 
on negotiable instruments, which is equivalent to a co-maker and is valid 
even though the direct obligation is null and void) personal guaranty on 
obligations and joint and several obligation is common.

Unsecured credit 

7	 What remedies are available to unsecured creditors? Are the 
processes difficult or time-consuming? Are pre-judgment 
attachments available? Do any special procedures apply to 
foreign creditors?

Attachment on enforcement of final, res judicata judgment has priority 
in liquidation. Pre-judgment attachments, attachments and judgments 
regarding unsecured credit lack any priority in liquidation.

The processes are, in general, difficult and time-consuming. Allowed 
or disallowed claims may be appealed up to the Mexican Supreme Court, 
which might be costly and takes a long time.

Foreign creditors receive the same treatment as domestic creditors. 
Proofs of claim must be filed to enforce creditor’s rights, to become a rec-
ognised creditor and to participate in reorganisation and liquidation.

Voluntary liquidations

8	 What are the requirements for a debtor commencing a 
voluntary liquidation case and what are the effects?

Insolvency proceedings for merchants are a single, monolithic, compound 
process, namely concurso mercantil, comprising two major stages: concilia-
tion and bankruptcy (liquidation). In conciliation a conciliator is appointed 
and seeks to establish a reorganisation plan. If no reorganisation plan is 
agreed, the process, by operation of law, is converted into bankruptcy (liq-
uidation). A trustee is appointed for liquidation.

There is also a sub-stage: the visit, wherein a visitor is appointed to 
inspect the debtor’s premises and accounts to confirm that the standard 
for insolvency is met and reports accordingly to the district court, which 
may judge the debtor to be in concurso mercantil (known as ‘adjudication 
in concurso mercantil’).

Full insolvency proceedings may be voluntary or involuntary. In a vol-
untary petition or prepackaged insolvency there is no visit. In a involun-
tary petition a visit shall be conducted to confirm the insolvency standard 
is met. The debtor may voluntarily request a concurso mercantil (mer-
chant’s insolvency) in the event of bankruptcy, for which there is no visit. 
Involuntary petition at the stage of bankruptcy is allowed if the debtor 
does not oppose it; otherwise, a full concurso mercantil shall be pursued. 
In involuntary bankruptcy a visit shall be conducted. Bankruptcy allows 
for a reorganisation plan. Bankruptcy relief becomes available when the 
debtor (merchant) requests his or her bankruptcy. Voluntary bankruptcy 
is adjudicated without full insolvency proceedings (see question 10) and in 
involuntary bankruptcy when the debtor does not oppose it. For a debtor 
to be placed in bankruptcy by a creditor (ie, involuntarily) a full concurso 

mercantil shall be pursued from the stage of conciliation unless the debtor 
agrees to its bankruptcy. A debtor is declared to be in bankruptcy by the 
court if a plan is not agreed upon during conciliation proceedings or if the 
debtor does not cooperate with the plan and the conciliator (see question 
10) requests a declaration of bankruptcy.

In order to adjudicate a debtor in concurso mercantil, insolvency stand-
ard and law requirements shall be met, whether voluntary or involuntary and 
whether petition is to be opened as of the conciliation or bankruptcy stage. 
The concurso mercantil adjudication determines the respective stage. The 
effects of the respective stage are provided by this declaration and by law. 

For requirements and effects, see question 10. Additional relief in 
bankruptcy is as follows:
•	 the debtor’s incapacity to keep possession of, dispose of and adminis-

ter assets is declared;
•	 possession and administration of assets are surrendered to the trustee;
•	 assets subject to the enforcement of a final judgment regarding obliga-

tions prior to the commercial insolvency declaration are excluded;
•	 debts to the bankrupt entity are not paid and assets shall not be surren-

dered to it; if debtors default, they are ordered to pay twice the amount 
defaulted on as a fine;

•	 a trustee is appointed, who shall take possession of assets and manage 
them; and

•	 in the case of an individual debtor, it is presumed that assets of a 
spouse acquired within two years prior to the suspect period belong to 
the state (the ‘Muciana’ assumption).

Involuntary liquidations

9	 What are the requirements for creditors placing a debtor into 
involuntary liquidation and what are the effects?

Please note that there is only one insolvency proceeding, which is opened 
on the adjudication of the debtor in concurso mercantil, the same that may 
be opened at the stage of reorganisation or bankruptcy. The requirements 
for creditors placing a debtor in concurso mercantil in involuntary liquida-
tion and the effects are discussed in question 10. 

Involuntary petition at the stage of bankruptcy is allowed if the debtor 
does not opposes it, otherwise a full concurso mercantil shall be pursued. In 
involuntary bankruptcy a visit shall be conducted. There is also involuntary 
concurso mercantil, under which, if the debtor and creditors fail to reach a 
reorganisation plan, or if the debtor does not cooperate with the plan and 
the conciliator (see question 10) requests a declaration of bankruptcy, the 
debtor is placed in liquidation.

Voluntary reorganisations

10	 What are the requirements for a debtor commencing a formal 
financial reorganisation and what are the effects? 

LCM overview
The LCM provides one form of insolvency proceedings, concurso mercantil, 
which has two phases: 
•	 conciliation (reorganisation) with the debtor in possession; and 
•	 bankruptcy (liquidation) under the possession and administration of a 

trustee.

The conciliation phase may last up to 185 calendar days, with two exten-
sions of 90 calendar days each upon the approval of a special majority of 
recognised creditors (first extension: two-thirds of the total debt creditors; 
second: 90 per cent of recognised creditors).

If no reorganisation plan is reached during the conciliation, the proce-
dure turns into a bankruptcy (liquidation). Upon declaration of bankruptcy, 
assets shall be sold at public auction through a bid process. Before concilia-
tion, there is an audit to confirm whether or not the standard for insolvency 
is met (see question 8).

The Federal Institute of Commercial Insolvency Specialists (IFECOM) 
is the trustee office and appoints:
•	 for the audit, an auditor who reports his or her findings accordingly to 

the district court (see question 8) whether the insolvency standard is 
met or not;

•	 for the conciliation, a conciliator who seeks to establish a reorganisa-
tion plan and oversees the debtor-in-possession’s administration and 
follows the allowance claims process. The conciliator receives proof of 
claims and makes an allowance or disallowance proposal to court in 
order for it to enter a judgment on the recognition, ranking and prefer-
ence of claims; and
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•	 in bankruptcy, a trustee who possesses, administers and liquidates the 
estate’s assets and distributes the proceeds. A trustee shall have the 
same powers as a conciliator in a reorganisation.

A concurso mercantil may be voluntary or involuntary at the stage of con-
ciliation; however, involuntary bankruptcy (liquidation) is allowed if the 
debtor does not oppose it. If the debtor opposes involuntary bankruptcy, 
conciliation proceedings are opened. Accordingly, full insolvency proceed-
ings shall be conducted to place the debtor in involuntary bankruptcy after 
conciliation is exhausted. Voluntary bankruptcy (liquidation) is initiated 
directly upon the debtor’s request.

The conditions for initiation are : the debtor must be a merchant, indi-
vidual or legal entity; there are two or more creditors; and there has been a 
failure to make payments generally when due.

Criteria for establishing a general default on payment obligations are:
•	 failure to meet payment obligations to at least two creditors;
•	 obligations more than 30 days overdue;
•	 such overdue obligations represent 35 per cent or more of the total 

amount of the debtor’s obligations as of the petition filing date; and
•	 the debtor must lack cash assets, as defined by the law, to pay at least 

80 per cent of the total debts due as of the petition filing date. Cash 
assets are:
•	 cash on hand and deposits on site;
•	 deposits and investments due within 90 days as of the date of the 

petition being filed;
•	 accounts receivable due within 90 days as of the date of the peti-

tion being filed; and
•	 securities that regularly registered sell-or-buy operations in rel-

evant markets, saleable within 30 banking business days.

The debtor may file a petition when it is imminent that the debtor will be 
under the insolvency standard in the ninety days following the petition fil-
ing (imminent insolvency). 

The LCM provides for the use of standard forms issued by the Mexican 
Trustee’s Office to speed petition filings and other motions during the 
proceedings.

A voluntary petition must be signed and include:
•	 the merchant’s full name or corporate name;
•	 an address for notices;
•	 corporate and residential addresses;
•	 addresses of offices, facilities, establishments, plants and warehouses;
•	 the address of main management;
•	 financial statements for the past three years, audited if mandatory by 

law;
•	 a list of creditors and debtors, stating their names and domiciles, cred-

its past due, secured and unsecured credits, priority, real or personal 
collateral, credits guaranteeing direct debt or third-party liabilities; 

•	 an inventory of all assets, immoveables, moveables, securities, mer-
chandise, stock and rights of any nature whatsoever;

•	 a description of legal actions to which the debtor is a party, stating the 
parties, identification of the proceedings, type and status;

•	 in the case of legal entities, the corporate decisions needed to file for 
concurso mercantil pursuant to the by-laws taken by the board of direc-
tors or the respective corporate office with legal standing for such deci-
sions. The document must clearly show the intention of the partners or 
stockholders on such decision;

•	 the preliminary reorganisation plan offer to creditors; and
•	 the preliminary enterprise preservation plan.

Injunctions that may be granted before order for relief enters into effect 
are:
•	 attachment of the debtor’s assets;
•	 order of ne exeat;
•	 stay of executions by creditors, seizure and attachments;
•	 orders restraining the debtor from making payments or selling, con-

veying or encumbering assets; and
•	 transferring proceeds or securities to third parties.

Concurso mercantil starts when relief is entered, that is to say, when con-
curso mercantil is adjudicated, which creates the bankruptcy estate. 
Insolvency adjudication creates a special legal situation for the debtor, 
subject to the LCM.

The procedural effects of the concurso mercantil adjudication are as 
follows:
•	 opening the conciliation phase, unless the debtor has requested the 

bankruptcy itself or a creditor has requested it without the debtor’s 
opposition;

•	 debtor is ordered to surrender its financial statements;
•	 debtor is ordered to cooperate and allow an auditor (visitor) and con-

ciliator to perform their duties;
•	 payments are stayed, except those necessary for the ordinary course of 

business;
•	 executions and attachments are stayed, except for labour credits (sala-

ries of the past two years);
•	 suspect period is set;
•	 summary of the order for relief is published;
•	 order for relief is recorded in public registries;
•	 notice is given to creditors to file their claim credits (proof of claims);
•	 proof of claims process begins; and
•	 a certified copy of the order of relief is issued upon request.

The substantive effects following declaration of concurso mercantil are as 
follows:
•	 payments are stayed, except those necessary during the ordinary 

course of business;
•	 pre-existing contractual obligations shall be performed as agreed by 

the parties, except for special provisions under the LCM;
•	 all pre-existing obligations become due and have to be fixed in UDIs 

(see below) to determine their amount; 
•	 matured debts stop accruing interest. All obligations of the debtor 

are considered matured and interest stops accruing on obligations. 
However, interest will continue to accrue on obligations secured by 
a mortgage or a pledge even after the insolvency declarations to the 
extent of the collateral;

•	 concurso mercantil adjudication does not bind and lacks effect towards 
third-party debtors such as guarantors; and

•	 2014 amendments make clear that assets that are settled under busi-
ness trust (fiedicomiso) are not comprised within the estate and may 
be separated while in the possession of the debtor, including when the 
debtor is the settlor.

The UDI is a unit subject to inflation adjustments, whose value is 
announced daily and published in the Daily Gazette of the Federation and 
major national newspapers.

The LCM regulates the specific pre-existing contractual obligations 
that may be amended when the order for relief is filed.

Performance of executory, preliminary or final contracts shall be com-
plied with by the debtor, unless there is opposition by the conciliator, as 
long as it benefits the estate. The conciliator may accept or reject the con-
tract. The other party to the contract may ask the conciliator to reject the 
contract. If the contract is not rejected, the debtor shall perform or guar-
antee the contract. If the contract is rejected, or the conciliator does not 
answer within 20 working days, the other party to the contract may termi-
nate the contract at any time by giving notice to the conciliator.

Involuntary reorganisations

11	 What are the requirements for creditors commencing an 
involuntary reorganisation and what are the effects? 

See question 10 for conditions and qualifications.
An involuntary petition shall be signed and include:

•	 the court where the claim is filed;
•	 the claimant’s full name;
•	 the defendant merchant’s full name or corporate name and domicile, 

including the locations of offices, facilities, establishments, plants and 
warehouses;

•	 facts supporting the petition, stating them in a summary form with 
clarity and precision;

•	 legal standing;
•	 a request to declare the merchant in concurso mercantil;
•	 documentary evidence proving that each petitioner is a creditor;
•	 a guarantee for the auditor’s fees if the petition is successful; and
•	 documentary evidence to support the claimant’s action.

For effects, see question 10.
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Mandatory commencement of insolvency proceedings

12	 Are companies required to commence insolvency 
proceedings in particular circumstances? If proceedings 
are not commenced, what liabilities can result? What are 
the consequences if a company carries on business while 
insolvent?

Commencement of insolvency proceedings is not mandatory in any cir-
cumstances under the LCM. However, while the debtor is insolvent, as the 
insolvency standard is provided by the LCM, directors, key officers and 
officers may be liable to pay damages in favour of the debtor based upon 
their unlawful acts causing damages to the debtor. The LCM provides for 
a direct legal action that may be enforced by the debtor or stockholders 
holding 25 per cent of the social capital of the debtor. This action may be 
brought pre- and post-petition. This strong damages action is independent 
from the voidance action available as a remedy following concurso mercan-
til adjudication. This action is also independent from a criminal liability 
upon concurso mercantil adjudication.

Directors and officers will be held personally jointly and severally lia-
ble for acts of wrongdoing. The time-bar on such action is five years.

Since most acts of wrongdoing tend to be executed while insolvent or 
in the suspect period, to avoid personal liability it is advisable to file for 
insolvency proceedings when insolvency is imminent, and especially when 
already insolvent.

In pre-petition, if a company carries on business while insolvent, 
directors and officers committing wrongdoing might be liable to indemnify 
damages to the debtor and may have criminal responsibility pursuant to 
penal laws other than the LCM. 

Doing business in reorganisations

13	 Under what conditions can the debtor carry on business 
during a reorganisation? What conditions apply to the use 
or sale of the assets of the business? Is any special treatment 
given to creditors who supply goods or services after the 
filing? What are the roles of the creditors and the court in 
supervising the debtor’s business activities? What powers can 
directors and officers exercise after insolvency proceedings 
are commenced by, or against, their corporation?

The debtor is in possession while in conciliation proceedings and may 
continue in its ordinary course of business as a going concern. Assets may 
be used for such ends. The conciliator oversees the management of the 
debtor.

Creditors that supply goods and services may keep doing so. Post-
petition creditors may be paid and have priority against estate assets.

Creditors may supervise the debtor by means of an interventor, who 
represents and protects creditors’ rights and has the authority to supervise 
the debtor as well as to obtain information and documents from the debtor 
and report to the court accordingly.

The court has full authority to supervise debtors.
After insolvency proceedings are commenced by, or against, their cor-

poration, directors and officers can exercise powers to carry on ordinary 
business as a going concern during conciliation. 

Stays of proceedings and moratoria

14	 What prohibitions against the continuation of legal 
proceedings or the enforcement of claims by creditors apply 
in liquidations and reorganisations? In what circumstances 
may creditors obtain relief from such prohibitions?

Claims being pursued by the debtor and claims against the debtor before 
the concurso mercantil adjudication shall not be joined to the insolvency 
proceedings, including arbitration.

Post-insolvency declaration claims, including post arbitration claims, 
shall not join the concurso mercantil. Post-insolvency claims shall be over-
viewed by the conciliator.

Executions are stayed.
The final judgment on pre-insolvency actions shall be recognised by 

the insolvency court, without review, as to the amount of the claim and its 
priority. Claims are fixed in UDIs. Credits stop accruing interest, except 
secured credits up to the value of their collateral. In liquidation, secured 
creditors may obtain a writ of execution and be paid from the collateral.

Post-filing credit

15	 May a debtor in a liquidation or reorganisation obtain secured 
or unsecured loans or credit? What priority is given to such 
loans or credit?

The LCM provides that a conciliator may approve secured and unsecured 
loans or credits, with new or substituted collateral, provided that the assets 
involved are not linked to the debtor’s ordinary course of business. Court 
approval shall be obtained for other assets.

Set-off and netting

16	 To what extent are creditors able to exercise rights of set-
off or netting in a liquidation or in a reorganisation? Can 
creditors be deprived of the right of set-off either temporarily 
or permanently?

Upon issuance of the concurso mercantil adjudication, as a general rule, 
offset rights no longer exist for creditors, although there are specific excep-
tions (eg, for post-petition creditors).

However, what was intended to be an exception has become the gen-
eral rule as the law mistakenly states that, as of the date of the insolvency 
declaration, any legal act may be set off when a person is a debtor and at the 
same time a creditor of another entity, even though such debts and credits 
are not in cash or due yet.

Securities repurchase agreements shall be terminated upon concurso 
mercantil declaration:
(i)	 when the purchaser is declared to be in concurso mercantil, he or she shall 

convey to the seller, within 15 working days as of such ruling, securities 
of the respective kind, upon price reimbursement and payment of a 
premium;

(ii)	 when the seller is declared to be in concurso mercantil, contracts shall be 
abandoned as of adjudication and the purchaser may claim payment of 
the differences in his or her favour as of the adjudication date, by means 
of a proof of claim, granting the seller adjudicated in concurso mercantil 
the contract price and the purchaser the ownership and securities dispo-
sition that are the subject of the securities repurchase agreement; or

(iii)	 a securities repurchase agreements executed in a reciprocal way between 
the debtor and its counterparty shall be terminated in advance on the 
date of concurso mercantil adjudication, and shall be offset.

If there is no agreement regarding set-off and liquidation of debt balances, 
to make the set-off the value of the securities shall be their market value as 
on the adjudication date. If a verified market value cannot be determined, 
the conciliator may ask an experienced third party to assess their value. 
The outstanding balance against the debtor by virtue of their acceleration 
may be claimed by way of a proof of claim. If there is a balance in favour of 
the debtor, the counterparty shall deliver such balance to the estate within 
30 calendar days of the concurso mercantil adjudication.

Transactions regarding loans on securities executed by the debtor with 
collateral in Mexican currency shall be governed like a securities repur-
chase agreement. Transactions regarding loans on securities executed by 
the debtor with collateral in securities in Mexican currency shall be gov-
erned as provided for under (iii) above regarding the securities repurchase 
agreements.

Differential agreements or future agreements and derivatives finan-
cial transactions that shall terminate after the concurso mercantil adjudica-
tion, must be terminated in advance of the adjudication. Such contracts 
and transactions shall be set off under the LCM. In the case of silence, for 
the set-off and liquidation of debt balances to make perform set-off, the 
value of the goods and underlying obligations shall be that of their mar-
ket value as on the adjudication date. If a verified market value cannot be 
determined, the conciliator may ask an experienced third party to assess 
their value. 

After the set-off is made, the balance of the debt may be claimed by the 
creditor by way of a proof of claim (ie, by means of the set-off the debt is 
accelerated and becomes due and payable). If there is a balance in favour of 
the debtor, the counterparty shall deliver such balance to the estate within 
30 calendar days of the concurso mercantil adjudication.

For purposes of the LCM, transactions that parties of a contract have 
made that are bound to the payment of money or the fulfilment of other 
obligations to supply items or services with a market good or value as will 
be understood as financial derivatives, as will any agreement that by gen-
eral regulation is indicated by the Bank of Mexico. It shall be set off and 
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shall be due and payable under the contractual terms or as provided for 
under the LCM.

As of the date of the concurso mercantil adjudication, debts and credits 
that may be given a monetary value regarding any of the following may be 
made due and payable under the LCM, even if such debts and credits are 
not due and payable as of the date of the concurso mercantil adjudication:
•	 framework agreements;
•	 regulatory agreements;
•	 specific agreements executed regarding:

•	 derivative financial transactions;
•	 securities repurchase agreements;
•	 transactions of loans on securities;
•	 transactions on futures; or
•	 any equivalent transaction; or

•	 any other juridical acts in which one person is a debtor of another and 
at the same time is a creditor such other entity.

The outstanding balance from the set-off against the debtor may be 
claimed by way of a proof of claim. If there is a balance in favour of the 
debtor, the counterparty shall deliver such balance to the estate within 30 
calendar days as of the concurso mercantil adjudication.

Sale of assets

17	 In reorganisations and liquidations, what provisions apply to 
the sale of specific assets out of the ordinary course of business 
and to the sale of the entire business of the debtor? Does the 
purchaser acquire the assets ‘free and clear’ of claims or do 
some liabilities pass with the assets? In practice, does your 
system allow for ‘stalking horse’ bids in sale procedures and 
does your system permit credit bidding in sales?

The insolvency regime does not provide for stalking horse bids in sales pro-
cedures. Sales are made in court auction sales. The court may authorise 
other proceedings to optimise sales to benefit the estate.

A creditor may make payment of the purchase price only with court-
approved distributions. A creditor may not make payment of such pur-
chase price by reducing the amount of a claim (allowed claim).

Reorganisation
During conciliation, the debtor remains in possession of the assets and may 
continue day-to-day operation of the business. The debtor’s limited perfor-
mance, business and accounting are under the conciliator’s supervision.

The conciliator shall decide on the rescission of pending contracts (see 
question 19).

The conciliator shall, having consulted the administrator (see question 
13), approve post-petition financing, the grant or substitution of collateral 
(with the creditor’s approval) and asset transfers that are non-essential to 
the business; the conciliator shall report to the court accordingly.

The conciliator may perform direct transfers if goods are perishable, 
will suffer a strong price diminution or will incur a high maintenance cost; 
the conciliator will report to the court accordingly.

The conciliator and debtor must keep the business as an ongoing con-
cern. However, to benefit the estate, the business may be closed, totally 
or partially, temporarily or permanently, to prevent the debt increasing or 
deterioration of the estate.

With court approval, assets may be sold.
While debtor in possession, the conciliator may call meetings of the 

board of directors, the council, committees or stockholders for corporate 
decisions.

The debtor may be suspended from administration of the bankruptcy 
estate, if the conciliator considers it necessary. The conciliator shall 
administer the estate with the same powers as those given to the trustee 
in a liquidation.

The power of the board of directors, stockholders’ meetings or simi-
lar legal entities to decide on the appointment or dismissal of conciliators, 
directors or managers shall be suspended (stay).

Assets not linked for the carrying on of the business as a going con-
cern and sales that benefit the estate may be sold by the conciliator with or 
without court approval, provided that sales of assets rules under the LCM 
are followed.

Liquidation
Assets shall be sold by public auction. Such sale shall seek the maximum 
price whether by sale of the entire business, parts of the business or its 
assets.

Upon the court’s approval, assets may be sold in a different process 
from public auction for a better sale price than would be obtained by public 
auction.

The trustee may sell assets immediately if they might deteriorate, 
diminish in value or involve a high cost of maintenance in proportion to 
their value. To maximise the sale price, the entire business of the debtor 
may be improved as an ongoing concern. If not, assests may be sold in 
packages to facilitate the sale. The sale shall be free and clear of claims.

The bid shall indicate the minimum price, which is equivalent to stalk-
ing horse bids.

Credit bidding in sales is permitted for creditors holding the specific 
right to receive a dividend for a sale.

Securities and stock may be sold without applying the Securities Law 
regarding securities offers.

Assets subject to a separation claim may not be sold until dismissal of 
the final claim.

The sale shall be conducted even if proof of claims is still pending.
It should be noted that LCM prevents the lowering of the value of the 

assessed assets.
During the first 30 calendar days of the bankruptcy stage, the trustee 

may only prevent a separate collateral foreclose on assets linked to the 
ordinary operation of the enterprise when the trustee considers that it ben-
efits the estate by sealing it in conjunction of assets.  

Intellectual property assets in insolvencies

18	 May an IP licensor or owner terminate the debtor’s right to 
use it when an insolvency case is opened? To what extent may 
an insolvency administrator continue to use IP rights granted 
under an agreement with the debtor? May an insolvency 
representative terminate a debtor’s agreement with a licensor 
or owner and continue to use the IP for the benefit of the 
estate?

Opening of insolvency proceedings does not prevent the execution of an 
IP licence agreement.

The conciliator in reorganisation (conciliation) and trustee in liquida-
tion may oppose execution and may terminate such licences.

A party may ask a conciliator or trustee whether or not it will oppose 
execution. If there is no response, a licence may be terminated.

Rejection and disclaimer of contracts in reorganisations

19	 Can a debtor undergoing a reorganisation reject or disclaim 
an unfavourable contract? Are there contracts that may not 
be rejected? What procedure is followed to reject a contract 
and what is the effect of rejection on the other party? What 
happens if a debtor breaches the contract after the insolvency 
case is opened?

The LCM regulates specific pre-existing contractual obligations that may 
be amended when the order for relief is entered.

Performance of executory, preliminary or final contracts shall be 
complied with by the debtor, unless there is opposition by the conciliator, 
as long as it benefits the estate. The conciliator may accept or reject the 
contract. The other party to the contract may ask the conciliator to reject 
the contract. If the contract is not rejected, the debtor shall perform or 
guarantee the contract. If the contract is rejected, or the conciliator does 
not respond within 20 working days, the other party to the contract may 
terminate the contract at any time giving notice to the conciliator. When 
the conciliator is in charge of administration or authorises the debtor to 
perform contracts, upon payment of the costs the conciliator may prevent 
assets being separated or claim delivery of assets.

If a debtor breaches the contract after the insolvency case is opened, 
the conciliator may enforce legal action seeking mandatory contract ful-
fillment or termination thereto – in either case with payment of damages. 

For purchase and sales agreements, to claim delivery of assets, move-
able or immoveable, the price shall be paid or a guarantee provided to the 
seller.

Sellers of goods in transit at the time of the concurso mercantil adjudi-
cation and not yet delivered to the debtor may oppose delivery, either by 
modifying the consignment as permitted by law or by materially stopping 
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delivery. Such matters shall be pursued between the seller and debtor in 
discussions with the conciliator’s participation.

A seller of real estate who is declared to be in concurso mercantil may 
deliver real estate upon payment of the price, provided the sale is legally 
perfected.

A buyer that is declared to be in concurso mercantil, upon payment of 
such price or receiving a guarantee thereof, may enforce delivery of goods. 
If delivery was made under a sale agreement, the seller may repossess the 
goods if the sale was not formalised by a public instrument, where pro-
vided by law.

If enforcement is decided upon and a purchase and sale agreement 
was made stating that payment for the goods was payable at a future date, 
the seller may claim a fulfilment guarantee.

If the claim relates to the sales of goods that are delivered over a period 
of time and some deliveries have been made, such deliveries shall be paid 
for. If it is decided to enforce this agreement, the price for the remaining 
deliveries must be guaranteed to the seller. 

If the seller of a moveable asset is declared to be in concurso mercan-
til, if the assets had been identified before adjudication, the buyer may 
enforce fulfilment of the delivery upon payment for the asset.

A deposit agreement, revolving line of credit agreement, commission 
agency agreement and mandate agency agreement may not be terminated 
by adjudication in concurso mercantil of any party, unless the conciliator 
terminates them.

Current accounts, upon concurso mercantil adjudication, shall be ter-
minated and shall be liquidated to claim any balance therein, unless the 
debtor, with the conciliator’s approval, is permitted to continue the current 
accounts.

Securities repurchase agreements shall be terminated upon concurso 
mercantil declaration:
(i)	 when the purchaser is declared to be in concurso mercantil, he or she 

shall convey to the seller, within 15 working days as of such ruling, 
securities of the respective kind, upon price reimbursement and pay-
ment of a premium;

(ii)	 when the seller is declared to be in concurso mercantil, contracts shall 
be abandoned as of adjudication and the purchaser may claim pay-
ment of the differences in his or her favour as of the adjudication date, 
by means of a proof of claim, granting the seller adjudicated in con-
curso mercantil the contract price and the purchaser the ownership and 
securities disposition that are the subject of the securities repurchase 
agreement; or

(iii)	 a securities repurchase agreements executed in a reciprocal way 
between the debtor and its counterparty shall be terminated in 
advance on the date of concurso mercantil adjudication, and shall be 
offset.

If there is no agreement regarding set-off and liquidation of debt balances, 
to make the set-off the value of the securities shall be their market value as 
on the adjudication date. If a verified market value cannot be determined, 
the conciliator may ask an experienced third party to assess their value. 
The outstanding balance against the debtor by virtue of their acceleration 
may be claimed by way of a proof of claim. If there is a balance in favour of 
the debtor, the counterparty shall deliver such balance to the estate within 
30 calendar days of the concurso mercantil adjudication.

Transactions regarding loans on securities executed by the debtor with 
collateral in Mexican currency shall be governed like a securities repur-
chase agreement. Transactions regarding loans on securities executed by 
the debtor with collateral in securities in Mexican currency shall be gov-
erned as provided for under (iii) above regarding the securities repurchase 
agreements.

Differential agreements or future agreements and derivatives finan-
cial transactions that shall terminate after the concurso mercantil adjudica-
tion, must be terminated in advance of the adjudication. Such contracts 
and transactions shall be set off under the LCM.In the case of silence, for 
the set-off and liquidation of debt balances to make perform set-off, the 
value of the goods and underlying obligations shall be that of their mar-
ket value as on the adjudication date. If a verified market value cannot be 
determined, the conciliator may ask an experienced third party to assess 
their value. 

After the set-off is made, the balance of the debt may be claimed by the 
creditor by way of a proof of claim (ie, by means of the set-off the debt is 
accelerated and becomes due and payable). If there is a balance in favour of 

the debtor, the counterparty shall deliver such balance to the estate within 
30 calendar days of the concurso mercantil adjudication.

For purposes of the LCM, transactions that parties of a contract have 
made that are bound to the payment of money or the fulfilment of other 
obligations to supply items or services with a market good or value as will 
be understood as financial derivatives, as will any agreement that by gen-
eral regulation is indicated by the Bank of Mexico. It shall be set off and 
shall be due and payable under the contractual terms or as provided for 
under the LCM.

As of the date of the concurso mercantil adjudication, debts and credits 
that may be given a monetary value regarding any of the following may be 
made due and payable under the LCM, even if such debts and credits are 
not due and payable as of the date of the concurso mercantil adjudication:
•	 framework agreements;
•	 regulatory agreements;
•	 specific agreements executed regarding:

•	 derivative financial transactions;
•	 securities repurchase agreements;
•	 transactions of loans on securities;
•	 transactions on futures; or
•	 any equivalent transaction; or

•	 any other juridical acts in which one person is a debtor of another and 
at the same time is a creditor such other entity.

The outstanding balance from the set-off against the debtor may be 
claimed by way of a proof of claim. If there is a balance in favour of the 
debtor, the counterparty shall deliver such balance to the estate within 30 
calendar days as of the concurso mercantil adjudication.

A lessor adjudicated in concurso mercantil shall not terminate a lease 
agreement on real estate. A lessee adjudicated in concurso mercantil shall 
not terminate a lease agreement on real estate. Notwithstanding the above, 
the conciliator may elect to terminate the agreement, in which case the les-
sor shall be paid the contractual indemnity. If there is no other agreement 
made, payment of three months of rent for the acceleration must be made.

Service supply agreements of a strictly personal nature shall be bind-
ing over the parties and shall not be terminated.

Lump-sum construction contracts shall be terminated upon concurso 
mercantil of any party, unless the party adjudicated in concurso mercantil, 
with the authorisation of the conciliator, agrees to fulfil the contract with 
the other party.

Insurance entities adjudicated in concurso mercantil may not terminate 
insurance contracts over real estate. In the case of moveables, the insurer 
may terminate the insurance contract.

If the conciliator fails to notify an insurer that an entity insured by 
it has been adjudicated in concurso mercantil within 30 days of the adju-
dication, the insurance contract shall be terminated, effective as of such 
adjudication.

Regarding life insurance contracts or mixed contracts, the debtor, 
with the conciliator’s authorisation, may decide on the assignment of the 
insurance bond and obtain a reduction of the insured capital, in proportion 
to the premiums already paid pursuant to calculations that the insurance 
company has taken into account and considering also the risks covered by 
it. Likewise, the debtor may make any other transaction that economically 
benefits the estate.

There are specific requirements for the concurso mercantil adjudica-
tion of:
•	 a partner of a general partnership (unlimited liability partnership);
•	 a partner of a limited responsibility partnership;
•	 a general partner (unlimited liability partnership) of a limited liability 

partnership company; or
•	 a general partner (unlimited liability partnership) of limited liability 

stock partnership company.

Such partner, in each case, is entitled to request its liquidation as of the 
last company balance sheet or to continue being a partner to the company, 
if the conciliator so agrees. However, the remaining partners may instead 
chose to exercise their right to partially liquidate the company, unless the 
company’s by-laws state otherwise.
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Arbitration processes in insolvency cases

20	 How frequently is arbitration used in insolvency proceedings? 
Are there certain types of insolvency disputes that may not 
be arbitrated? Will the court allow arbitration proceedings 
to continue after an insolvency case is opened? Can disputes 
that arise in an insolvency case after the case is opened be 
arbitrated with the consent of the parties? Can the court direct 
the parties to such disputes to submit them to arbitration?

There is no arbitration in insolvency matters. Insolvency, as a mandatory 
proceeding according to public policy, is under the exclusive federal juris-
diction of the state and not subject to arbitration. Accordingly, disputes 
arising in insolvency cases after they have been opened may not be arbi-
trated, even if both parties agree to arbitrate the dispute. The LCM provides 
that late actions shall not be joined to the concurso mercantil. The concurso 
mercantil court may not refer parties to arbitration. In theory, pre-petition 
insolvency cases may be subject to arbitration if all creditors and the debtor 
agree on the arbitration. The LCM is silent as to arbitration processes in 
insolvency cases. It is desirable that the LCM provides for arbitration. 

Successful reorganisations

21	 What features are mandatory in a reorganisation plan? How 
are creditors classified for purposes of a plan and how is the 
plan approved? Can a reorganisation plan release non-debtor 
parties from liability, and, if so, in what circumstances?

The LCM favours rehabilitation of the enterprise, and liquidation only 
takes place when rehabilitation is impossible. A reorganisation plan 
requires a simple majority of more than 50 per cent approval of approved 
creditors.

The conciliation phase is intended to create the best conditions for a 
reorganisation plan. The LCM does not regulate terms or conditions for 
the plan, but only sets forth minimum rules to ensure the legality of the 
plan. The LCM, however, provides mandatory notices and access to infor-
mation to enable interested parties to exercise and protect their rights. 
Accordingly, the conciliator may recommend that appraisals and studies 
be conducted when they are necessary to achieve a reorganisation plan, as 
would be given to creditors through the court. When the conciliator consid-
ers that there is an agreement of a simple majority of more than 50 per cent 
of the recognised creditors in the plan, he shall give the plan to the other 
recognised creditors to give their opinion thereon or to execute the plan.

In order to approve a viable reorganisation plan that favours all or most 
creditors under the circumstances, the LCM provides mechanisms to pro-
tect the rights of minority creditors by giving them most favourable terms 
under the plan. This thereby avoids unnecessary or burdensome objections 
by minorities that in fact benefit from the plan.

Only those creditors with accepted claims may agree on the plan. 
Labour and tax creditors do not execute the plan. To facilitate approval 
of the plan, unsecured, subordinated and participating secured creditors 
shall be taken into account for determining the necessary majority.

The reorganisation plan, regarding non-participating creditors hold-
ing recognised debt, may only provide extension of time to pay the debt or 
debt discount or combination of both, provided that terms and conditions 
are equal to those agreed by at least 30 per cent of creditors holding unse-
cured allowed claims.

The plan may provide for an increase of capital. Shareholders must be 
notified in order to exercise first refusal rights. If shareholders do not exer-
cise their rights, the court may approve the capital increase.

Dissenting recognised unsecured creditors holding a simple majority 
or recognised unsecured creditors holding 50 per cent of the debt may veto 
the plan proposal. If there are no objections, the plan may be approved by 
the court. Since the approved plan is binding upon absent and dissenting 
creditors, the most favourable terms and conditions of the plan shall be 
allocated to them.

The plan shall be approved by more than 50 per cent of allowed credi-
tors (unsecured, subordinated and secured) executing the plan.

Upon the court’s approval of the plan, the insolvency process termi-
nates and parties cease to perform their functions.

The plan shall provide payment for:
•	 labour creditors (highest priority);
•	 creditors (administration costs and fees of the insolvency estate) 

whose claims are secured by assets of the estate;
•	 claims for burial costs when death is pre-concurso mercantil;

•	 claims for costs of sickness that caused the death of the debtor when 
death is post-concurso mercantil;

•	 secured creditors with mortgage or pledge;
•	 claims holding special privilege pursuant to law;
•	 tax credits; and
•	 fund for challenged claims and tax credits that have not been 

determined.

Private agreements between the debtor and any creditor are null and void 
once relief is granted and the creditor shall lose such rights.

The plan may not release non-debtor parties, such as guarantors. The 
plan may only bind a debtor and its creditors. However, the liabilities of 
officers, directors, advisers and lenders may be released in writing by the 
interested party or parties taking legal action against them. 

The approved plan binds debtor, all creditors holding subordinated 
allowed claims, creditors holding secured allowed claims, who executed 
the plan or creditors holding secured allowed claims for whom the plan 
provides for full payment as of the concurso mercantil adjudication.

For voting of intercompany claims, see question 40.

Mandatory enforcement of the restructuring plan
Any allowed creditor may request the mandatory enforcement of the 
restructuring plan by means of a summary proceeding before the court that 
adjudicated the commercial insolvency.

Amendment of the plan
In the case of a change of circumstances that materially affects the fulfil-
ment of the plan, it may be amended in order to satisfy the need to preserve 
the enterprise. 

Expedited reorganisations

22	 Do procedures exist for expedited reorganisations?
A pre-packaged reorganisation is allowed by agreement between the 
debtor and creditors holding a simple majority of more than 50 per cent 
of the total debt. The debtor and creditors will execute the petition. It is 
required that the debtor states under oath that it is already in a state of 
insolvency and explains why, or states that such insolvency is imminent 
within 90 working days and that the creditors signing the petition hold at 
least a simple majority of more than 50 per cent of the total debt. The pro-
posed reorganisation plan must be enclosed with the petition. A full insol-
vency proceeding will be followed without an audit. Protection measures 
and stays may be requested and granted upon filing of the petition. The 
court must approve the plan, whereupon the proceeding ends. 

Unsuccessful reorganisations 

23	 How is a proposed reorganisation defeated and what is the 
effect of a reorganisation plan not being approved? What if 
the debtor fails to perform a plan? 

No executing recognised creditors may defeat the plan if due process for 
the plan is not met and if mandatory plan standards are not met. Due pro-
cess includes access to supporting information and plan viability as well as 
full knowledge of the plan terms and conditions.

A majority of unsecured creditors whose proofs of claim have been 
allowed may veto the plan. Unsecured creditors not signing the plan may 
not object to the plan if they are to be paid in full.

Court approval of a plan may be appealed, without stay. A successful 
appeal dismissing the plan on legal grounds is sent to court. A new plan 
may be proposed. Otherwise, the case turns into a liquidation.

A default on the plan by the debtor turns the case into a liquidation.

Insolvency processes 

24	 During an insolvency case, what notices are given to 
creditors? What meetings are held? How are meetings called? 
What information regarding the administration of the estate, 
its assets and the claims against it is available to creditors or 
creditors’ committees? What are insolvency administrators’ 
reporting obligations? May creditors pursue the estate’s 
remedies against third parties?

Meetings may be called by court order with notice by means of personal 
service, court list publication at the court door, the Daily Gazette of the 
Federation or newspapers. In general, all such information and documents 
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are available to them, except restricted information and documents pro-
tected by legal secrecy and confidentiality.

In addition, upon the request of the interventors, creditors may have 
access to the debtor and estate information that may affect creditors’ 
rights.

Trustees shall provide court and interventors’ reports every two 
months.

Domestic and foreign creditors with known addresses are notified 
personally of the insolvency opening. All creditors are notified by publica-
tion of a notice in the Daily Federal Gazette and a major newspaper. There 
are no mandatory meetings, although meetings may be held. There are no 
mandatory committees.

Creditors may request a trustee or interventor to enforce remedies 
against third parties. Creditors may enforce remedies as an action of 
subrogation.

Enforcement of estate’s rights

25	 If the insolvency administrator has no assets to pursue a 
claim, may the creditors pursue the estate’s remedies? If so, to 
whom do the fruits of the remedies belong?

There is an action for subrogation by means of which creditors may enforce 
claims available to the estate. The fruits of such actions belong to the 
estate. Creditors are entitled to be reimbursed for their costs. The creditor 
may enforce its debtor’s rights against this latter debtor’s debt.

Creditor representation

26	 What committees can be formed (or representative counsel 
appointed) and what powers or responsibilities do they 
have? How are they selected and appointed? May they retain 
advisers and how are their expenses funded?

Within the insolvency proceeding, creditors may be represented by inter-
ventors who oversee the trustee’s performance and may obtain from the 
debtor or trustee a review of information that may affect creditors’ rights.

Creditors are free to form their own committees and it is a regular 
practice to form committees outside the insolvency proceeding. 

Advisers may be appointed by creditors and costs are funded or borne 
by them.

Insolvency of corporate groups

27	 In insolvency proceedings involving a corporate group, are 
the proceedings by the parent and its subsidiaries combined 
for administrative purposes? May the assets and liabilities 
of the companies be pooled for distribution purposes? May 
assets be transferred from an administration in your country 
to an administration in another country?

The LCM now regulates groups of companies, and there is no piercing of 
the corporate veil. The LCM provides that the insolvency proceeding of 
holding and subsidiary companies will be joint in the same commercial 
insolvency proceeding, but each company’s insolvency will be conducted 
in a separate court docket file. The LCM does not provide for these to be 
combined or consolidated for administrative purposes, nor may their assets 
or liabilities be pooled for distribution. However, creditors or debtors of the 
same group of companies may file for joint commercial insolvency as far as 
one or more of the enterprises of the same group of companies meet the 
insolvency standard. The court may appoint the same visitor, conciliator or 
trustee, should it benefit the proceedings. 

Mexican corporate law does not provide for the insolvency of corpo-
rate groups. Corporate groups consolidate for tax purposes. Labour law 
recognises a substitute employer among a group of companies. The Law 
on Financial Groups provides for financial groups of companies, with joint 
and several liabilities without consolidation. Regarding groups of compa-
nies, assets may not be transferred from an administration in Mexico to 
another country.

Claims and appeals

28	 How is a creditor’s claim submitted and what are the time 
limits? How are claims disallowed and how does a creditor 
appeal? Are there provisions on the transfer of claims? Must 
transfers be disclosed and are there any restrictions on 
transferred claims? Can claims for contingent or unliquidated 
amounts be recognised? How are the amounts of such claims 
determined? 

There is a written format for proofs of claim that must be attached to either 
the original or a certified copy of documentary evidence. A certified state-
ment of account and accounting expert opinion may be filed to support the 
claim. If they are issued abroad, they shall be ratified before a notary public 
and apostilled. Note that a claim may be signed by an officer of the creditor; 
however, a valid and enforceable power of attorney may be needed. This 
format is found at www.ifecom.cjf.gob.mx. Proofs of claim shall be filed 
before the period for appealing the judgment has expired.

Disallowed claims are announced alongside the judgment of which 
claims have been allowed. Such dismissed claims may be challenged by 
appeal. Claims may be transferred, which must be notified to the court. 
Private agreements between the debtor and any creditor are null and void 
once relief is granted and the creditor shall lose such rights.

To participate in the discussion, approval, agreement and veto of the 
plan, creditors must hold approved claims.

A claim acquired at a discount may be enforced for its full face value. 
Acquisition shall be notified to court, debtor, conciliator and trustee.

Interest that accrued after the opening of an insolvency case may not 
be claimed by a creditor except on secured claims up to the collateral value.

Claims for contigent or unliquidated amounts shall be determined by 
final judgment rendered by a court outside the concurso mercantil.

Modifying creditors’ rights

29	 May the court change the rank of a creditor’s claim? If so, 
what are the grounds for doing so and how frequently does 
this occur?

Modifying creditors’ rights is not provided for under the LCM.

Priority claims

30	 Apart from employee-related claims, what are the 
major privileged and priority claims in liquidations and 
reorganisations? Which have priority over secured creditors?

Administration and conservatory claims of the estate have priority over 
secured creditors. However, these claims have no priority over labour 
claims and tax claims. Claims on burial when death is pre-insolvency and 
claims on illness when death is post-insolvency have priority over secured 
claims.

Government
Tax creditors, whether federal, state or municipal, social security credits 
(IMSS) and INFONAVIT credits have priority. These tax credits have prior-
ity over secured creditors, provided such tax credits are determined and 
notified before the date of the collateral of secured creditors.

Non-governmental
Labour credits have super-priority over secured creditors and tax creditors.

Employment-related liabilities in restructurings

31	 What employee claims arise where employees are terminated 
during a restructuring or liquidation? What are the 
procedures for termination? 

Employment contracts may be terminated upon concurso mercantil or bank-
ruptcy adjudication when the court or creditors decide on total closure of 
the business or reduction of work. Notice must be given to the labour court, 
which in a special labour proceeding may allow or disallow such termina-
tion or reduction. Workers are entitled to receive three months’ salary and 
12 days’ salary per year of employment (seniority bonus). Labour claims on 
pension funds may be regarded as an indemnity in favour of the workforce 
and accordingly such claims may have labour-claim priority.
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Pension claims

32	 What remedies exist for pension-related claims against 
employers in insolvency proceedings and what priorities 
attach to such claims? 

Labour matters are not subject to LCM jurisdiction even in the context of 
an insolvency. An employee’s labour claim is not joined to a concurso mer-
cantil, so remedies for pension-related claims against employers must be 
asserted before the labour courts. Labour rights and claims are super prior-
ity claims, and the court may enforce its judgment over employers’ assets, 
and attach or auction them to satisfy claims.

Actuarial deficiencies in pension assets and unpaid contributions 
to employee pension plans both give rise to claims that may be asserted 
before the labour courts.

Environmental problems and liabilities

33	 In insolvency proceedings where there are environmental 
problems, who is responsible for controlling the 
environmental problem and for remediating the damage 
caused? Are any of these liabilities imposed on the insolvency 
administrator, secured or unsecured creditors, the debtor’s 
officers and directors, or on third parties?

Environmental problems and liabilities are dealt by the official agencies 
and special laws thereto. The debtor is directly responsible for control-
ling the environmental problem and for remediating the damage caused. 
Official environmental agencies make an overview of the problem and 
then instruct the debtor to control the environmental problem and remedi-
ate the damage caused. Federal congress may also participate. The insol-
vency administrator, secured or unsecured creditors, the debtor’s officers 
and directors, and third parties may be liable for environmental responsi-
bility, including indemnity for damages.

Liabilities that survive insolvency proceedings

34	 Do any liabilities of a debtor survive an insolvency or a 
reorganisation? 

Government tax credits and labour credits survive insolvency proceedings 
and are enforceable, unless otherwise provided by agreements of labour 
and tax creditors under the plan. An insolvency court may not assert juris-
diction over tax and labour creditors.

In a reorganisation plan, liabilities may survive unless it is agreed that 
they are fully discharged. There are no dischargeable debts.

There is no discharge in liquidation. If payment is not made in full, 
liabilities survive and creditors may enforce the outstanding balance of the 
claim.

Distributions

35	 How and when are distributions made to creditors in 
liquidations and reorganisations?

Distributions are made in the liquidation phase with proceeds realised 
from the sale of estate assets. Distribution is made pursuant to a proof of 
claims judgment. In reorganisations, distribution is made pursuant to the 
plan.

Transactions that may be annulled

36	 What transactions can be annulled or set aside in liquidations 
and reorganisations and what are the grounds? What is the 
result of a transaction being annulled?

In general, all fraudulent transactions executed against creditors and the 
insolvency estate may be set aside. 

The LCM defines as felonious those fraudulent acts that cause or 
aggravate the cessation of payments, as provided by law. These acts may 
be set aside as well.

Fraudulent transactions performed during the suspect period that 
may be annulled include:
•	 gratuitous acts, transactions with no consideration;
•	 acts and disposals in which the debtor pays an excessive consideration, 

or receives consideration whose value is lower than the goods or ser-
vices supplied by its counterparty;

•	 transactions carried out by the debtor in which conditions or terms 
were agreed upon that are significantly different from the conditions 

prevailing in the market in which the transactions were carried out on 
the date on which they were carried out, in which or the terms differed 
significantly from trade usage or practices;

•	 debt remission or write-off;
•	 payment of obligations not due; and
•	 discount of debtor’s own notes by the debtor, which will be regarded as 

a prepayment.

Voidance may not be granted if the estate benefits from the payments 
made to the debtor. If the third party returns whatever it received from the 
debtor, it may request the recognition of its credits.

Fraudulent acts performed during the suspect period, unless the debt-
or’s counterparty proves its good faith, include:
•	 creation of guarantees or the increase of any existing guarantees, if the 

original obligation did not contemplate such guarantee or increase; 
and

•	 any payments of debts made in kind, if the later is different from that 
originally agreed upon or if the agreed-upon consideration was in 
cash.

All acts performed during the suspect period by the debtor with relatives 
or related individuals or legal entities may be regarded as fraudulent and 
voidable.

Proceedings to annul transactions

37	 Does your country use the concept of a ‘suspect period’ in 
determining whether to annul a transaction by an insolvent 
debtor? May voidable transactions be attacked by creditors 
or only by a liquidator or trustee? May they be attacked in 
a reorganisation or a suspension of payments or only in a 
liquidation?

In general, all fraudulent transactions executed against creditors and the 
insolvency estate may be set aside. The LCM defines as ‘felonious’ those 
fraudulent acts that cause or aggravate the cessation of payments, as pro-
vided by law. Such acts may also be set aside.

Fraudulent or preferential acts may be reviewed and declared void. 
The LCM prescribes a 270-calendar-day ‘suspect period’ to be reviewed, 
counting backwards from the date the order for relief was made This term 
may be doubled in the case of related subordinated creditors (intercom-
pany or insiders’ debt). A request for a longer review period of up to three 
years must be filed before the judgment on recognition, ranking and pri-
ority is entered. The burden to prove is more flexible to obtain extension 
of the suspicious period without need to prove the actual fraud, which is a 
separate cause of action. The new retroactive period must be announced 
by publication in the court’s list of orders.

Voidable transactions may be challenged by creditors and the trustee. 
Voidance actions, like civil or criminal actions, involve lengthy litigation 
and are often costly.

Director and officers liability regime 
Legal standing to enforce actions seeking civil liability (damages) when 
upon fraudulent transactions (voidance actions) may be brought by: one-
fifth or more of the allowed creditors; allowed creditors that jointly repre-
sent 20 per cent of the total allowed credits; interventors; the debtor; and 
shareholders holding 25 per cent of the debtor’s shares. The time-bar on 
damages actions is five years. 

In the context of an insolvency proceeding, the LCM now provides a 
regime of strict civil and criminal liability for the debtor, debtor’s general 
director, sole administrator, board of directors, legal representatives and 
key employees, including insiders and relatives when causing damages 
in regard to the facts and circumstances provided by the LCM. Damages 
shall be to the benefit of the estate. Civil liability is joint and several and is 
independent from criminal liability, which may be from three to 12 years’ 
imprisonment. 
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Directors and officers

38	 Are corporate officers and directors liable for their 
corporation’s obligations? Are they liable for pre-bankruptcy 
actions by their companies? Can they be subject to sanctions 
for other reasons?

Criminal responsibility shall be borne by the debtor. In the case of a legal 
entity, such responsibility will be borne by its board of directors, manage-
ment or liquidators. They may be liable for pre- and post-bankruptcy.

If new management is appointed and they discover felonies or misbe-
haviour, the new administration shall report it, otherwise its members will 
become liable.

In the case of tax fraud or tax default, the new management shall 
report it. Otherwise, they are liable to pay it. In a limited liability partner-
ship, corporate law prevents partners from taking management roles. A 
default makes them jointly and severally liable towards contracting third 
parties. The law also provides that general partners are jointly and sever-
ally liable for the partnership’s business.

Directors and officers involved in fraud are liable. Directors and offic-
ers may be liable if, knowing of misbehaviour or felonies regarding former 
administrators or officers, they do not report it. Default on obligations 
makes them jointly and severally liable towards contracting third parties. 
In a limited liability stock partnership, the law provides that general part-
ners are jointly and severally liable for the partnership’s business.

Groups of companies

39	 In which circumstances can a parent or affiliated corporation 
be responsible for the liabilities of subsidiaries or affiliates? 

The LCM now regulates groups of companies, and there is no piercing of 
the corporate veil. The LCM provides that the insolvency proceeding of 
holding and subsidiary companies will be joint in the same commercial 
insolvency proceeding, but each company’s insolvency will be conducted 
in a separate court docket file. The LCM does not provide for these to be 
combined or consolidated for administrative purposes, nor may their assets 
or liabilities be pooled for distribution. However, creditors or debtors of the 
same group of companies may file for joint commercial insolvency as far as 
one or more of the enterprises of the same group of companies meet the 
insolvency standard. The court may appoint the same visitor, conciliator or 
trustee, should it benefit the proceedings.

Mexican corporate law does not provide for the insolvency of corpo-
rate groups, that are consolidated for tax purposes. Labour law recognises 
a substitute employer among a group of companies. The Law on Financial 
Groups recognises for financial groups of companies with joint and several 
liabilities without consolidation. In such groups, assets may not be trans-
ferred from an administration proceeding in Mexico to one in another 
country.

Parent or affiliated corporations may be responsible for the liabili-
ties of subsidiaries or affiliates when they are legally linked by virtue of a 
guarantee or a similar obligation to act with respect to the subsidiaries or 
affiliates. All of them are considered independent legal entities with inde-
pendent patrimonies. Their being related companies does not make them 
liable for the liabilities of the others. 

Separation action may be enforced to recover assets or rights belong-
ing to the debtor’s estate. 

Insider claims

40	 Are there any restrictions on claims by insiders or non-arm’s 
length creditors against their corporations in insolvency 
proceedings taken by those corporations? 

As a reaction to the well-known Vitro case, the 2014 amendments of the 
LCM now provide for ‘intercreditors debt’ (subordinated debt) providing 
for a new ranking of creditors holding subordinated debt, namely subordi-
nated creditors, that may by created by: 
•	 contractual agreement or provided by statute law;
•	 the unsecured intercompany and insiders debt; except for claims of a 

parent company and individuals that only have control over the debtor 
for claims ranking. This exception does not include, inter alia, casting 
votes for the reorganisation plan or fraudulent conveyances; and

•	 late-claim filings.

In order to prevent fraudulent conveyance of intercompany indebtedness 
and to give certainty to investors and creditors that their debt would be 

paid first before certain intercompany obligations, the 2014 amendment 
provides that in case the debtor is a corporation, the following unsecured 
creditors (statutory insiders) shall be characterised as subordinated in 
ranking: 
(i)	 subsidiaries and affiliates of the debtor;
(ii)	 the director, members of the board of directors and key officers of the 

debtor, as well as those of its subsidiaries and affiliates; and
(iii)	 corporations with the same managers, members of the board of direc-

tors or key officers similar to those of the debtor (commonality of 
management).

In the event the insolvent company is put into liquidation, all of the afore-
mentioned creditors shall receive payment only after senior debt claims 
are paid in full. Claims held by controlling individual shareholders and by 
the holding company of the debtor were excluded from subordination in 
payment as lawmakers considered that including such claims would impair 
their ability to obtain financing from lenders.

Voting of ‘intercompany’ claims
In an inter-company claim, there may be no cram down of legitimate third-
party claims on the basis of an inter-company or insider-debt casting vote. 
The plan must be agreed by the debtor; creditors representing more than 
50 per cent of the sum of all the debtor’s unsecured and subordinated 
claims; and creditors representing more than 50 per cent of the debtor’s 
secured or priority creditors. 

Further, if inter-company claim holders and insiders (including con-
trolling individual shareholders and holding companies) as subordinated 
creditors, hold at least (jointly or severally) 25 per cent of the total amount 
of the credits of (i) and (ii), above, then to become effective, the plan must 
be accepted by creditors representing at least 50 per cent of such credits, 
excluding from this amount the claims of the insiders. 

This rule will not apply when inter-company claim holders and insid-
ers accept the plan as agreed by the rest of the voting claim holders, in 
which a case the simple majority rule apply.

Now, the voting of insider or inter-company claims together with 
third-party claims will only be sufficient to approve a reorganisation if at 
least half of the non-insiders vote in favour of the plan. 

Subordinated debt and ‘subordinated creditors’ 
Creditors’ agreements may provide for the total or partial extinction of 
subordinated debt or other type of treatment thereto, including its subor-
dination or another form of particular treatment. 

Interaction before the Mexican courts of indenture trustees and 
bond holders
Proof of claims may be filed individually by a bond holder, which will be 
subtracted from the overall proof of claim filed by an indenture trustee rep-
resenting bond holders. Each bond holder as well as the trustee is entitled 
to pursue allowed claims, rights, objections and voting rights.

Bond holders’ meetings shall be conducted as provided under the 
indenture agreement, the law governing the indenture or by the LCM; the 
decisions of bond holders’ meetings will have a binding effect. 

The extinction of debts
The restructuring plan and the judgment approving it shall be the only 
document governing the debtor’s obligations towards allowed creditors. 

Creditors’ enforcement 

41	 Are there processes by which some or all of the assets of a 
business may be seized outside of court proceedings? How are 
these processes carried out?

Processes for seizure of assets include:
•	 tax enforcement by attachment or seizure;
•	 criminal seizure in case of felony;
•	 labour executions by attachment; and
•	 seizure by customs authorities.

In all these cases, attached assets may be foreclosed and sold.
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Corporate procedures

42	 Are there corporate procedures for the liquidation or 
dissolution of a corporation? How do such processes contrast 
with bankruptcy proceedings?

The Law on Corporations provides for the private out-of-court corporate 
dissolution and liquidation of a company. In essence these are very simi-
lar: liquidation of assets to pay creditors. If there is any balance remaining 
it goes to stockholders. Corporate liquidation does not provide for court 
orders to stay payments and executions. Liquidators may apply for volun-
tary concurso mercantil.

Conclusion of case

43	 How are liquidation and reorganisation cases formally 
concluded?

Reorganisation concludes with court approval of the plan. Liquidation con-
cludes with the sale of estate assets and payment of creditors’ claims up to 
their sale proceeds. There is a court judgment declaring termination.

Conditions for termination of insolvency proceedings
(i)	 The reorganisation plan may be approved by simple majority of credi-

tors holding allowed claims. In liquidation, the plan must be approved 
by such creditors and the plan provides payment for all creditors holding 
allowed claims, including those not executing the plan; 

(ii)	 full payment of recognised claims is made; 
(iii)	 recognised claims are partially paid and there are no estate assets left to 

liquidate; 
(iv)	 it is proven that the estate assets are not sufficient to pay expenses and 

fees for the administration of the estate; or
(v)	 proceeding can be terminated at any time upon request of the debtor and 

all recognised creditors.

Reopening of commercial insolvency proceedings
In the case of (iv) or (v) above, proceedings may be reopened if it is proven 
that in the two years following termination there are assets to pay at least 
the expenses and fees for the administration of the estate.

Termination is made upon court judgment.
The LCM does not provide for discharge in liquidation.

International cases

44	 What recognition or relief is available concerning an 
insolvency proceeding in another country? How are foreign 
creditors dealt with in liquidations and reorganisations? 
Are foreign judgments or orders recognised and in what 
circumstances? Is your country a signatory to a treaty on 
international insolvency or on the recognition of foreign 
judgments? Has the UNCITRAL Model Law on Cross-Border 
Insolvency been adopted or is it under consideration in your 
country?

Mexico has incorporated the UNCITRAL Model Law on Cross-Border 
Insolvency. Accordingly, Mexico provides recognition and full cooperation 
on cross-border insolvency. Foreign creditors are granted equal treatment 
with domestic creditors. The federal judiciary has granted relief sought in 
support of the Model Law.

Mexico was the first jurisdiction to recognise two foreign bankruptcy 
proceedings under the Model Law and grant international insolvency 
cooperation thereto – the Xacur case and the IFS case.

Mexico has no international treaty on insolvency, bankruptcy or reor-
ganisation matters. Mexico has executed two treaties on the recognition 
of foreign judgments that expressly exclude insolvency, reorganisation, 
bankruptcy and liquidation.

The LCM incorporates the UNCITRAL Model Law in chapter 12. The 
law defines the following terms:
•	 ‘foreign proceedings’ – collective judicial or administrative proceed-

ings in a foreign country, including interim proceedings, under a law 
relating to insolvency, or adjustment of debt proceedings in which the 
assets and affairs of the debtor are subject to control or supervision by 
a foreign court, for the purpose of reorganisation or liquidation;

•	 ‘main foreign proceedings’ – foreign proceedings pursued in the juris-
diction where the debtor’s centre of main interest (COMI) is located;

•	 ‘foreign representative’ – a person or body, including provisional per-
sons or bodies, empowered in foreign proceedings to administer the 

reorganisation or liquidation of the debtor’s assets and affairs or to act 
as a representative of foreign proceedings;

•	 ‘foreign court’ – a judicial authority or other body with jurisdiction 
over the control or supervision of foreign proceedings; and

•	 ‘establishment’ – any place of operations where the debtor carries out 
a non-transitory economic activity with employees and goods and 
services.

Reciprocity is mandatory. International cooperation may be conducted 
through Mexican courts and Mexican representatives. Foreign courts and 
foreign representatives may only act through a Mexican court or Mexican 
representative. Recognition is not automatic. If a debtor has an establish-
ment in Mexico, full insolvency proceedings (concurso mercantil) under the 
LCM shall be conducted. Otherwise, foreign proceedings may be recog-
nised in summary proceedings. In interpreting and applying chapter 12, 
consideration shall be given to avoiding any violation of the LCM and cur-
rent prevailing fundamental principles of law in Mexico. Please note that 
chapter 12 allows the rejection of recognition when there is any violation 
whatsoever of the LCM or any of such fundamental principles of Mexican 
law. Thus, chapter 12 mandates, for overwhelming reason, rejection when 
there is a manifestly violation of public policy. Protection measures (stay of 
payments or execution) may be granted following the request being filed 
for recognition. Upon recognition, additional protective measures may 
be granted. Foreign proceedings shall be recognised as main or non-main 
proceedings, subject to the debtor’s COMI. Chapter 12 shall be interpreted 
considering its international origin and the need to promote uniformity 
in its application and good faith observance. Chapter 12 may be applied, 
unless otherwise provided for under international treaties executed by 
Mexico, except where there is no international reciprocity. Mexico has not 
executed any international treaties regarding liquidations or reorganisa-
tions or the like.

Chapter 12 aims to provide effective mechanisms for dealing with 
cases of cross-border insolvency with the following objectives: cooperation 
between Mexico and foreign courts; increase of legal certainty for trade 
and investment; fair and efficient administration of cross-border insol-
vency cases; protection and maximisation of a debtor’s assets; and facili-
tation of the rescue of financially troubled businesses, thereby protecting 
investments and preserving employment.

Chapter 12 applies where: assistance is sought in Mexico by a foreign 
court or a foreign representative in connection with foreign proceedings; 
assistance is sought in a foreign country in connection with a case under 
Mexican insolvency law; both foreign proceedings and a case under 
Mexican insolvency law with the same debtor are concurrently pending 
(parallel proceedings); or creditors, or other interested parties, in a foreign 
country want to commence or participate in a case under Mexican insol-
vency law.

Cooperation and communication between Mexican courts and foreign 
courts and between Mexican representatives and foreign representatives 
may be direct, without the need for letters rogatory or any other formalities.

COMI

45	 What test is used in your jurisdiction to determine the COMI 
(centre of main interests) of a debtor company or group 
of companies? Is there a test for, or any experience with, 
determining the COMI of a corporate group of companies in 
your jurisdiction?

The COMI of a debtor company is determined by the domicile it has reg-
istered in the commerce registry, where it has its main administration or 
main facilities and offices (headquarters). 

In the case of corporate groups, when a petition has already been filed 
regarding a holding or subsidiary member of the same corporate group, the 
new petition shall be joint to the district court where the first was filed. 
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Cross-border cooperation 

46	 Does your country’s system provide for recognition of 
foreign insolvency proceedings and for cooperation between 
domestic and foreign courts and domestic and foreign 
insolvency administrators in cross-border insolvencies 
and restructurings? Have courts in your country refused to 
recognise foreign proceedings or to cooperate with foreign 
courts and, if so, on what grounds? 

As stated above, the LCM incorporates generally the UNCITRAL Model 
Law. It provides for recognition of foreign insolvency proceedings and for 
cooperation between domestic and foreign courts and domestic and for-
eign insolvency administrators in cross-border insolvencies and restruc-
turings. It recognises court-to-court direct communication. Accordingly, 
direct cooperation is allowed between domestic courts and foreign courts 
as well as foreign insolvency administrators in cross-border insolvencies 
and restructurings. There have been instances between US and Mexican 
courts. Communications have been in writing in cases such as Xacur, IFS 
and Satmex.

Mexican courts under chapter 12 of the LCM recognise foreign pro-
ceedings, such as those of Xacur and IFS.

Mexican courts have rejected recognition of a main foreign proceed-
ing and to cooperate in cases whereby the debtor is not a merchant and 
therefore UNCITRAL Model Law does not apply. In such a case, recogni-
tion of non-merchants, individuals or consumers shall be brought before 
state courts and state laws as concurso civil. 

Cross-border insolvency protocols and joint court hearings

47	 In cross-border cases, have the courts in your country entered 
into cross-border insolvency protocols or other arrangements 
to coordinate proceedings with courts in other countries? 
Have courts in your country communicated or held joint 
hearings with courts in other countries in cross-border cases? 
If so, with which other countries?

In the Xacur and IFS cases Mexico had intensive court-to-court com-
munication between the Mexican Fourth Federal District Court for Civil 
Matters, Honourable Judge Alejandro Villagomez Gordillo, and the US 
Bankruptcy Courts for the Southern District of Texas, Houston Division, 
Honourable Judges Karen K Brown and Marvin Isgur.

The Xacur case has established several precedents in Mexican jurispru-
dence regarding the UNCITRAL Model Law on Cross Border Insolvency, 
which is also applicable worldwide in foreign jurisdictions. The most sig-
nificant of these precedents, which may be found in the Semanario Judicial 
de la Federación, are the following:
•	 Direct amparo 98/2003, Direct amparo 97/2003 and Direct amparo 

96/2003 of 13 March 2003, regarding a foreign bankruptcy proceed-
ing and the recognition and declaration of international cooperation. 
A judgment that recognises and grants international cooperation may 
be revoked. 

•	 Amparo in revisión 282/2003, amparo in revisión 283/2003 and amp-
aro in revisión 289/2003 of 5 September 2003, regarding a foreign 
bankruptcy proceeding and the recognition and declaration of inter-
national cooperation. Indirect amparo may not be allowed against 
an order that decides a revocation remedy, derived from a decision 
entered in a judgment enforcement that recognises it, since it is not 
the last decision in this stage. 

•	 Amparo in revisión 1588/2005 of 26 October 2005, regarding a com-
mercial insolvency. Chapter 12 of the LCM is constitutional because it 
grants equal treatment to foreign and domestic creditors. 

•	 Amparo in revisión 361/2004 of 27 October 2006, regarding the LCM. 
Standards for the recognition of foreign proceedings in Mexico. 

•	 Amparo in revisión 361/2004 of 27 October 2006. International trea-
ties only bind the states that are a party to the treaty. 

These cross-border courts and their foreign representatives and profes-
sionals have created a legal vehicle in the form of general international 
cooperation by means of which they can communicate directly to immedi-
ately provide for recognition of foreign insolvency proceedings, protective 
measures, service of process, taking of all kinds of evidence abroad, sale 
of assets, criminal prosecution and the like. This vehicle harmonises the 
different legal systems of common law and civil law as well as domestic 
procedural law and practice. This vehicle has proved to be a very practi-
cal, efficient and effective tool, saving time and costs, making cross-border 
insolvency much more effective at optimising the activities and assets of 
the going concern for all involved.

Update and trends

After 14 years in effect, experience of the LCM showed that Mexico 
was in urgent need of a 21st-century insolvency system. The 
legislator recognised this situation and made major amendments to 
the LCM. The amendments were published in the Federal Gazette of 
the Federation, dated 10 January 2014.

The amendments implemented are not all of those that were 
originally proposed or expected, but at least they aim to improve 
the commercial insolvency regime. Many of the amendments 
were forced through by high-profile cases that exposed the LCM’s 
weaknesses, deficiencies and openness to abuse; most notably the 
Vitro and Mexicana Airlines cases, which gave rise to most of the 
amendments. The amendments also adopt some of the tools used in 
the international crisis of 2008–09 to assist in overcoming situations 
of domestic and cross-border financial distress.

The amendments being implemented are mainly aimed at 
protecting creditors rights and the bankruptcy estate as public 
policy, and making the entire insolvency process more transparent, 
effective and efficient. Such amendments concern, inter alia, filing 
of petitions when insolvency is imminent; provisions for managers 
and directors’ liability; creditors’ agreements; joint petitions for 
groups of companies; allowance of inter-company debt; voting on 
reorganisation plans; voidance actions; post-financing; the strictness 
of the deadline for the conciliation phase; and the treatment of 
fraudulent transactions.
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